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 1.  TIME:  9:00   CASE#: MSC16-01758 
CASE NAME: RACHELE BOWDEN VS. JOEL DANTO 
HEARING ON MOTION TO CONTEST GOOD FAITH SETTLEMENT OF LEVINSON 
FILED BY JOEL HOWARD DANTO 
* TENTATIVE RULING: * 
 
       Defendant Danto’s Motion to Contest Good Faith Settlement of Defendant Levison 
is denied.   
 
       “Ordinarily, a determination as to whether a settlement is in good faith must be left to the 
discretion of the trial court.” (Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 
488, 502.)  “The trial court's discretion, however, in ruling on a motion under section 877.6 is not 
unlimited and should be exercised in view of the equitable goals of the statute, in conformity with 
the spirit of the law and in a manner that serves the interests of justice.” (Long Beach Memorial 
Medical Center v. Superior Court (2009) 172 Cal.App.4th 865, 873.) “Equity is the aim of section 
877.6. The dual equitable goals of section 877.6 are ‘equitable sharing of costs among the 
parties at fault and encouragement of settlements. [Citation.]’ [Citation.]” (Long Beach Memorial 
Medical Center v. Superior Court (2009) 172 Cal.App.4th 865, 872.)     
 
 The Supreme Court in Tech-Bilt stated that appropriate definition of “good faith,” 
in keeping with polices of American Motorcycle  Assn. v. Superior Court (1978) 20 Cal.3d 578 
and the CCP § 877.6 is “whether the amount of the settlement is within the reasonable range of 
the settling tortfeasor's proportional share of comparative liability for the plaintiff's injuries.   
(Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499.)  “Because the 
application of section 877.6 requires an educated guess as to what may occur should the case 
go to trial, all that can be expected is an estimate, not a definitive conclusion. That estimate 
requires that the trial judge inquire into a number of relevant factors….” (North County 
Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal.App.4th 1085, 1090.)  Tech-Bilt 
outlines the relevant factors to be taken into account:     
 

[1] a rough approximation of plaintiffs' total recovery and the settlor's 
proportionate liability, [2] the amount paid in settlement, [3] the allocation of 
settlement proceeds among plaintiffs, and [4] a recognition that a settlor should 
pay less in settlement than he would if he were found liable after a trial. Other 
relevant considerations include [5] the financial conditions and insurance policy 
limits of settling defendants, as well as [6] the existence of collusion, fraud, or 
tortious conduct aimed to injure the interests of nonsettling defendants.  
 

(Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499 
 
        Here it appears that Defendant Danto will be found to be primarily at fault in this accident. 
His vehicle made the first impact with Plaintiff’s vehicle. While the evidence is conflicting, 
there is substantial evidence, including from the testimony of Danto’s passenger, that this first 
impact with Plaintiff’s vehicle was the strongest impact in this chain reaction event. Moreover, 
Defendant Danto was on his cell phone at the time he caused this collision, making him a 
particularly unattractive party in the eyes of the jury. Total recoverable medical special damages 
are in the $15,000 range and, based on the IME report of Dr. Kondrashov, any future medical 
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special claim is unlikely. The Court finds that the case has a total value in the $40,000 to 
$50,000 range. Under the circumstances this $20,000 settlement is easily “in the ballpark.” 
Recognizing that a “settlor should pay less in settlement than he would if he were found liable 
after a trial,” this settlement is in good faith. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-02423 
CASE NAME: LEIGHT & ASSOCIATES  VS.  WEBER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
            Defendant Bank of New York Mellon’s Demurrer to the Second Cause of Action in the 

Second Amended Complaint is sustained without leave to amend. Plaintiff failed to allege 

facts sufficient to state a cause of action.  (CCP § 430.10(e).) 

Background  

 Plaintiff Howard S. Leight & Associates, Inc. dba Leight Capital brings this action to quiet 

title to real property commonly known as 1100 Russelman Park Road in Clayton (property 

referred to as 1160 Russelmann Park in some documents.)  Plaintiff alleges it owns the property 

by virtue of its purchase at a trustee’s sale held on February 17, 2011 pursuant to a non-judicial 

foreclosure sale.   

 Plaintiff’s ownership came through the second Deed of Trust.  On November 21, 2005, 

Defendant Victor Weber borrowed $450,000.  Weber used the property to secure the loan.   

Weber defaulted on the loan with HRF Mortgage.  On February 17, 2011, a public auction was 

held and Plaintiff Leight Capital was the highest bidder at $534,154.07.  Plaintiff claims that from 

February 23, 2011 through July 31, 2018, it was the record owner of the property and paid at 

least $74,597.51 for the cost of ownership.   

 Defendant Bank of New York Mellon claims it owns the subject property through the 

foreclosure on the first lien. Plaintiff’s record of title was removed from the records of the Contra 

Costa County Recorder’s Office through the recording of a Trustee’s Deed Upon Sale on August 

1, 2018.  The instrument purports to convey title to the property to Bank of New York Mellon 

(“BONYM”). (Exh. Q to SAC.) 

 

Demurrer to 2nd Cause of Action –Cancellation of Instruments 

 In the Second Cause of Action, Plaintiff alleges that instruments attached as Exhibits G, 

H, I, M, N, O, P and Q to the Second Amended Complaint are void or voidable and if left 

outstanding they may cause serious injury to Plaintiff. 

 Defendant Bank of New York Mellon demurs on the ground the claim in the Second 

Cause of Action is time barred.  An action to cancel an instrument under Civil Code § 3412 is 
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governed by the four-year statute of limitations set forth in CCP § 343.  The Construction and 

Permanent Deed of Trust and Fixture Filing was recorded on March 14, 200l; Corporation 

Assignment recorded on August 10, 2006; Substitution of Trustee and Assignment of Deed of 

Trust recorded on March 16, 2010; Quitclaim Deed recorded on July 13, 2009; Grant Deed 

recorded on December 11, 2009 and Absolute and Complete Assignment recorded on 

December 27, 2012.  The limitation period for cancellation of these instruments expired on 

December 27, 2016, at the latest. 

 Additionally, Defendant demurs on the ground Plaintiff failed to allege facts sufficient to 

state a cause of action. “To state a cause of action to remove a cloud, instead of pleading in 

general terms that the defendant claims an adverse interest, the plaintiff must allege, inter alia, 

facts showing actual invalidity of the apparently valid instrument or piece of evidence.”  (Wolfe v. 

Lipsy (1985) 163 Cal.App.3d 633, 638.)  The complaint “must state facts, not mere 

conclusions…and point out the reason for asserting that it is actually invalid.” (Ephraim v. 

Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834.” 

 Instead of filing a memorandum opposing the demurrer, Plaintiff’s counsel filed a 

declaration essentially seeking leave to file a third amended complaint, adding a cause of action 

for money damages.  Plaintiff argues that since the Court granted Defendant’s motion to 

expunge to lis pendens, and Defendant may now sell the property, free and clear of the claims 

pending in this action, Plaintiff’s believes its option is to pursue monetary damages.  

 

Analysis 

 “[T]he failure of a party to appear and argue against a demurrer to his pleading is not per 

se a waiver of the cause of action stated in the complaint or the defense stated in the answer, 

but that it is the duty of the court to rule on the sufficiency of the pleading. [Citations.]” (Dobbins 

v. Hardister (1966) 242 Cal.App.2d 787, 797.)    

 Here, Plaintiff has not addressed the statute of limitations issue.  Nor has Plaintiff   

alleged facts showing the actual invalidity of the apparently valid instruments attached to the 

Second Amended Complaint.  Plaintiff alleges in conclusory language the instrument in Exhibit 

G has expired and if left outstanding will cause serious injury to Plaintiff.  In the “Opposition,” 

Plaintiff offered no factual allegations to support the conclusion that the subject instruments are 

expired, void or voidable. There are no facts showing the instruments were procured by fraud, 

duress, accident or mistake.  Additionally, Plaintiff has not demonstrated in what manner it can 

amend the complaint and “how that amendment will change the legal effect of his pleading.” 

(Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.)     

  In fact, it appears Plaintiff may be abandoning this cause of action because it requests 

the Court to sustain the demurrer but grant leave to file an amended complaint.  Here, Plaintiff 

requests leave to amend to file a third amended complaint, presumably to add a claim for 

money damages.  However, in the context of demurrers, any leave to amend must be construed 

as permission to amend only the causes of action asserted in the complaint to which the 
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demurrer has been sustained, not leave to add entirely new causes of action. (See Patrick v. 

Alacer Corp. (2008) 167 Cal.App.4th 995, 1015.) Adding a claim for money damages is beyond 

the scope of leave to amend on a demurrer to the cause of action for cancellation of 

instruments. 

 Moreover, Plaintiff’s request for leave to amend is insufficient as it does not comply with 

CRC, Rule 3.1324(b).  Rule 3.1324(b) requires a noticed motion, accompanied by a declaration 

specifying the effect of the amendment; why the amendment is necessary and proper; when the 

facts were discovered and why the request was not made earlier.  Moreover, Plaintiff does not 

include a copy of the proposed complaint. 

   

Defendant’s Request for Judicial Notice 

 Defendant’s unopposed motion to take judicial notice of Exhibits 1-11 (recorded 

documents) is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00258 
CASE NAME: HALL VS. PUBLIC STORAGE 
HEARING ON MOTION FOR CONSIDERATION OF RENEWED MSJ 
FILED BY PUBLIC STORAGE 
* TENTATIVE RULING: * 
 
Vacated. Case dismissed on January 14, 2020.  

  

 4.  TIME:  9:00   CASE#: MSC17-00258 
CASE NAME: HALL VS. PUBLIC STORAGE 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated. Case dismissed on January 14, 2020. 
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 5.  TIME:  9:00   CASE#: MSC17-02514 
CASE NAME: LEONG VS. SENSE SUPERFOODS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JONATHAN LEONG 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02514 
CASE NAME: LEONG VS. SENSE SUPERFOODS 
HEARING ON OSC RE: WHY ANSWER SHOULD NOT BE STRICKEN FOR FAILURE 
TO OBTAIN ATTORNEY FOR CORP. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN  VS.  STEADFAST HILLTOP 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY STEADFAST HILLTOP COMMONS LP 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01028 
CASE NAME: VASQUEZ VS. MEYER 
HEARING ON MOTION TO COMPEL DEPOSITION 
FILED BY MARSHALL MEYER, BIRCHWOOD, LLC 
* TENTATIVE RULING: * 
 
Hopefully the parties have agreed on a date for Mr. Giacoma’s deposition by now.  If not, 
Mr. Chiosso and Mr. Kronenberg are ordered to appear in person to pick a date.  If they can’t 
agree, the Court will pick a date and strongly consider sanctions against both sides for failing to 
meaningfully meet and confer to resolve this matter. 
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 9.  TIME:  9:00   CASE#: MSC18-01148 
CASE NAME: RODUM VS. CITY OF HERCULES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF HERCULES 
* TENTATIVE RULING: * 
 
Vacated.  Notice of Settlement filed 1/15/20. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01546 
CASE NAME: AC WASTE  VS.  WASTE CONNECTIONS US 
HEARING ON OSC RE CONTEMPT 
FILED 12-03-19 BY ALAMEDA COUNTY WASTE MANAGEMENT 
* TENTATIVE RULING: * 
 

Plaintiff Alameda County Waste Management Authority (“Plaintiff” or “ACWMA”) applies to this 
Court for an order to show cause why Defendants Waste Connections US, Inc., Madera 
Disposal Systems, Inc., Potrero Hills Landfill, Inc., and Waste Solutions Group of San Benito, 
LLC (collectively, “Defendants”) should not be held in contempt for failure to comply with this 
Court’s August 14, 2019 judgment which required production of the landfill records at issue in 
this case.  

The Court finds that the August 14, 2019 judgment was not automatically stayed for the reasons 
described further, below, but declines to order sanctions at this time. Defendants have until 
February 28, 2020 to either produce the tags at issue or apply for a discretionary stay of the 
August 14, 2019 judgment. Failure to do either will subject them to further contempt 
proceedings.  

Brief Procedural Background 

ACWMA brought a complaint for declaratory and injunctive relief on June 5, 2018 against 
Defendants for violation of Public Resources Code § 41821.5. Specifically, ACWMA alleged in 
part that “Defendants’ refusal to provide landfill records from July 1, 2015 through December 31, 
2017 in response to the January 2016, June 2017, and February 2018 requests of the Waste 
Management Authority, violates Public Resources Code section 41821.5(g).” FAC at ¶ 34.  

Waste Connections and the Landfill Defendants answered and cross-complained on August 23, 
2018. The Cross Complaint alleged causes of action for: (1) declaratory and injunctive relief; (2) 
unreasonable search and seizure in violation of the fourth amendment; (3) unconstitutional 
taking under the California Constitution; (4) unconstitutional taking in violation of the fifth 
amendment; (5) excessive use of the police powers of local governments; (6) violation of due 
process under the California Constitution; and (7) violation of due process under the US 
Constitution. The Court heard ACWMA’s demurrer to the cross-complaint on January 7, 2019 
and sustained it without leave to amend. That order was entered on January 31, 2019. 

This Court then heard Plaintiff’s motion for judgment on the pleadings relating to their First 
Amended Complaint. That motion came on regularly for hearing on May 2, 2019 and the Court 
took the matter under submission. An order after hearing granting the MJOP was filed on June 
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21, 2019. Judgment was entered on August 14, 2019. Defendants’ filed an appeal on August 
29, 2019. 

Analysis 

The critical issue here is whether this action is a special proceeding and whether, as a 
consequence, the Court’s order was not automatically stayed pending Defendants’ appeal. 
Under controlling authority, the automatic stay provisions of Civil Code § 916 et seq. do not 
apply to a special proceeding unless the statutes establishing a special proceeding expressly 
incorporate the appellate-stay provisions. See Kennedy v. Superior Court (2019) 36 Cal.App.5th 
306 (holding that the automatic stay provisions in Code of Civil Procedure § 917.2 did not apply 
to an order compelling a physician to produce patient records to the Medical Board of California 
pending an appeal). 

The underlying action in Kennedy was a petition under Gov. Code § 11187 to enforce an 
administrative subpoena. The Court noted that the automatic stay provisions of sections 916 et 
seq. apply to “‘“civil actions”’” but do not apply to a “‘special proceeding’” unless “‘the statutes 
establishing a “special proceeding” expressly incorporate the appellate-stay provisions.’” Id. at 
308 (citing Veyna v. Orange County Nursery, Inc. (2009) 170 Cal.App.4th 146, 155, 154.) In that 
case, the Director of the Department of Consumer Affairs filed a petition in the superior court 
pursuant to Government Code § 11187 to compel Dr. Kennedy to produce specific medical 
records. The Court concluded that because the Government Code statutes that created the 
special proceeding used in the case (Gov. Code §§ 11187-11188) did not incorporate the 
automatic stay provisions of Code of Civil Procedure § 916 et seq. the automatic stay provisions 
did not apply  

Such is the case here. The crux of this case is a statutory action to compel production of records 
in response to a request under Public Resources Code § 41821.5. The automatic stay 
provisions of Code of Civil Procedure 916 et seq. are not incorporated into the Public Resources 
Code statutes that created the proceeding used in this case. Accordingly the automatic stay 
provisions do not apply. 

Furthermore, contrary to Defendants’ argument, there is no requirement that the original 
complaint be styled as a petition in order to qualify as a “special proceeding.” See Avelar v. 
Superior Court (1992) 7 Cal.App.4th 1270, 1275 (the difference between an action and a special 
proceeding is in the remedy sought.); see also People v. Superior Court (Laff) (2001) 25 Cal.4th 
703, 726 (in determining whether a hearing is a civil action or a special proceeding, it is 
appropriate to consider the essential character of the proceeding and the classification of similar 
remedies). The essential character of this case is a proceeding to enforce an administrative 
subpoena, much like in Kennedy.  

This conclusion does not preclude Defendants from applying for a discretionary stay, but they 
have not made that showing here. 
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11.  TIME:  9:00   CASE#: MSC18-01954 
CASE NAME: DEICHLER  VS.  S.P. CONCRETE 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY MARIANNE DEICHLER 
* TENTATIVE RULING: * 
 
Granted in part. Although untimely, responses to all discovery requests at issue have now been 
served, with the exception of those directed to Defendant Josiah Takapu who is deceased. 
These untimely responses were not served, however, until after Plaintiff had prepared this 
second motion to compel and sent it out for filing with the Court. There is no substantial 
justification for this late service so Plaintiff is entitled to additional sanctions over and above 
those ordered with respect to the original discovery motion. Although Plaintiff has requested 
issue or terminating sanctions, the Court finds that additional monetary sanctions are more 
appropriate. Sanctions to be paid by February 7, 2020 are awarded against Defendants and 
their counsel in the amount of $2,760. 
 
Moreover, after reviewing the discovery responses that were submitted, it is difficult for the 
Court to believe that none of the Defendants have a single document related to this construction 
project. Counsel for Defendants is to appear (CourtCall is permitted) to explain to the Court and 
opposing counsel how that can be the case.  
 
Additionally, the Court takes this opportunity to clarify that the last sanction award in the amount 
of $1,260 was meant to be against both Defendants and their counsel. These sanctions have 
not been paid. The Court hereby issues an Order to Show Cause why additional sanctions 
should not be issued for failure to pay this amount on February 7, 2020 at 9:00 AM in 
Department 33. If the sanctions are not paid by that time, additional sanctions including possible 
issue or terminating sanctions may be ordered. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00213 
CASE NAME: J.K.  VS.  KAISER 
HEARING ON MOTION TO/STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
               Defendant John Muir Health’s Motion to Strike portions of the Second Amended 
Complaint is granted without leave to amend.  Leave to amend is denied at this time.  
However, this ruling shall not prejudice any right Plaintiffs may have to add back a claim for 
punitive damages, by means of a timely motion for leave to amend the complaint, should 
discovery or further investigation reveal new facts supporting such a claim. 
 
 
Background 
 
       Defendant Laura Lee Kaiser is a licensed registered nurse employed by Defendant 
John Muir.  During her employment with John Muir, Defendant Kaiser improperly accessed and 
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reviewed Plaintiffs’ Confidential Medical Information (“CMI”). At no relevant time was 
Defendants Kaiser or John Muir Health responsible for the medical care and treatment of 
Plaintiff, J.K.    
 
 Plaintiffs, J.K, Kirsty Keilen, and Matthew Keilen filed this action, alleging violation of 
California’s Confidentiality of Medical Information Act (“CMIA”) (Cal. Civ. Code § 56 et seq.); 
Intrusion into Private Affairs; Negligence; and Defamation. 
 
 
Motion 
 Pursuant to Code of Civ. Pro. §§ 431.10, 435, and 436, Defendant John Muir Health 
moves to strike the following phrases and sentence: 

1.  The phrase, “punitive damages” at SAC, 5:9; 
2. The phrase, “and punitive damages” at SAC, 6:5; 
3. The sentence beginning at ¶ 35.  “An officer, director or managing agent of Defendant 

JOHN MUIR and DOES 1-100 knew in advance…are liable for punitive damages.” SAC, 
7:12-19.) 

4. The section:  “Additional Punitive Damage Allegations…”, ¶¶ 39-44, SAC, 7:27-10:13; 
5. The phrase, “(5) For exemplary damages”. 

  
  Defendant John Muir brings this motion to strike allegations of punitive damages on the 
grounds the claims for punitive damages are not supported by the allegations.  “Not only must 
there be circumstances of oppression, fraud or malice, but facts must be alleged in the pleading 
to support such a claim.” (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.)  
Defendant argues the matters to be stricken were improperly made part of the FAC and the 
Court previously held the allegations were insufficient to support a claim for punitive damages.  
The allegations in the SAC are merely a restatement and are still insufficient. The only 
substantive changes are that Plaintiffs have re-stated these same allegations with various use of 
italic and bold text, and the additional of a new allegation:  John Muir failed to report Ms. 
Kaiser’s wrongdoing to “any appropriate licensing agency.”   
 
 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)  The motion to strike may lie 
where the facts alleged do not rise to the level of “malice, fraud or oppression” required to 
support a punitive damages award. (See Turman v. Turning Point of Central Calif., Inc. (2010) 
191 Cal.App.4th 53, 63.)   
 
 “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  Notwithstanding the policy to construe the 
pleadings “liberally … with a view to substantial justice,” punitive damages cannot be pleaded 
generally. Plaintiff must allege specific facts showing that Defendant’s conduct was oppressive, 
fraudulent or malicious.   (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 203.)   
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In order to state a prima facie claim for punitive damages, a complaint must set 
forth the elements as stated in the general punitive damage statute, Civil Code 
section 3294. [Citation.] These statutory elements include allegations that the 
defendant has been guilty of oppression, fraud or malice. (Civ. Code, § 3294, 
subd. (a).)  ‘Malice’  is defined in the statute as conduct ‘intended by the 
defendant to cause injury to the plaintiff or despicable conduct which is carried on 
by the defendant with a willful and conscious disregard of the rights or safety of 
others.’ (Citation.]  ‘Oppression’ means ‘despicable conduct that subjects a 
person to cruel and unjust hardship in conscious disregard of that person's 
rights.’ [Citation.]  ‘Fraud’ is ‘an intentional misrepresentation, deceit, or 
concealment of a material fact known to the defendant with the intention on the 
part of the defendant of thereby depriving a person of property or legal rights or 
otherwise causing injury.’ [Citation.]   
 

(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.)  
 
  “Corporations are legal entities which do not have minds capable of recklessness, 
wickedness, or intent to injure or deceive. An award of punitive damages against a corporation 
therefore must rest on the malice of the corporation's employees.” (Cruz v. Homebase (2000) 83 
Cal.App.4th 160, 167.) However, the law does not impute every employee's malice, fraud, or 
oppression to a corporation.  (Achal v. Gate Gourmet, Inc. (N.D.Cal. 2015) 114 F. Supp. 3d 781, 
817.) The Legislature limited circumstances under which an employer could be held liable for 
punitive damages. Section 3294 is no longer silent on who may be responsible for imputing 
punitive damages to a corporate employer. For corporate punitive damages liability, section 
3294(b) provides:    
 

(b) An employer shall not be liable for damages pursuant to subdivision (a), 
based upon acts of an employee of the employer, unless the employer had 
advance knowledge of the unfitness of the employee and employed him or her 
with a conscious disregard of the rights or safety of others or authorized or 
ratified the wrongful conduct for which the damages are awarded or was 
personally guilty of oppression, fraud, or malice. With respect to a corporate 
employer, the advance knowledge and conscious disregard, authorization, 
ratification or act of oppression, fraud, or malice must be on the part of an officer, 
director, or managing agent of the corporation. (Emphasis added.) 
  

 “By so confining liability, the statute avoids punishing the corporation for malice of low-
level employees which does not reflect the corporate "state of mind" or the intentions of 
corporate leaders. This assures that punishment is imposed only if the corporation can be fairly 
be viewed as guilty of the evil intent sought to be punished.”  (Cruz v. Homebase (2000) 83 
Cal.App.4th 160, 167.) 
 
 Here, Plaintiffs argue there are sufficient facts to support punitive damages on three 
independent bases:  (1) John Muir had advance knowledge of their employee’s unfitness and 
continued to employ her with a conscious disregard of Plaintiffs’ rights; (2) John Muir ratified its 
employee’s unlawful acts by not reporting Kaiser’s violations to her nursing license board; (3) 
John Muir personally committed acts giving rise to punitive damages liability. 
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 As to the first basis outlined by Plaintiff, that John Muir had advance knowledge of 
Kaiser’s unfitness and continued to employ her with a conscious disregard of Plaintiffs’ rights, 
the Court does not find this allegation sufficient to impose punitive damages.  The court in 
Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128, did not read Civil Code section 3294, 
subdivision (b) as imposing a duty on an employer to terminate an errant employee, but as 
imposing a duty on the employer to take reasonable measures to prevent an employee known 
for errant behavior from committing such acts in the future. (See Weeks v. Baker & McKenzie 
(1998) 63 Cal.App.4th 1128, 1157 [dealing with an employee harassing another employee.]) 
The court stated, “The question, therefore, is not whether the employee's misconduct was such 
that termination was the only option, but whether the employer took reasonable steps to prevent 
the misconduct. The better approach to the phrase ‘employed him with a conscious disregard of 
the rights or safety of others,’ therefore, is to interpret it as meaning that the employer may not 
employ or continue to employ the errant employee without taking action reasonably designed to 
protect the rights or safety of others.” (Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128, 
1157-1158.)   
 
 While Plaintiffs allege John Muir failed to use reasonable care such that Defendant 
Kaiser was able to access Plaintiffs’ CMI in the first place, Plaintiffs do not allege any facts 
showing John Muir failed to take reasonable steps to prevent future access, upon learning of 
Kaiser’s improper access.   
 
  As to Plaintiffs’ second basis for imposing punitive damages, that John Muir ratified its 
employee’s unlawful acts by not reporting Kaiser’s violations to her nursing license board, the 
Court does not find this sufficient to impose punitive damages as a matter of law. “For purposes 
of determining an employer's liability for punitive damages, ratification generally occurs where, 
under the particular circumstances, the employer demonstrates an intent to adopt or approve 
oppressive, fraudulent, or malicious behavior by an employee in the performance of his job 
duties.”  (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 726.) There are no 
allegations showing John Muir adopted or approved the conduct. The fact that Kaiser was not 
fired is not sufficient to demonstrate ratification on the part of John Muir. 
 
 As to the final basis for imposing punitive damages, Plaintiffs argue they have alleged 
facts showing John Muir personally committed acts giving rise to punitive damages liability.  
Plaintiffs alleged John Muir failed to “employed essentially a non-existent system to safeguard” 
patients’ confidential medical information, John Muir’s system does not affirmatively prevent 
unlawful access and allows such unlawful accessing to occur for months on end, and John Muir 
failed to terminate Kaiser.  
 
  “Punitive damages are awarded only where there is malice, oppression, or fraud, 
defined (paraphrasing the standard instructions) to mean intent to injure or willful and conscious 
disregard of others' rights.”  (Cruz v. Homebase (2000) 83 Cal.App.4th 160, 167.)  “‘Malice’ is 
defined as conduct ‘intended by the defendant to cause injury to the plaintiff,’ or ‘despicable 
conduct which is carried on by the defendant with a willful and conscious disregard of the rights 
or safety of others.’” (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) The 
Supreme Court further states:   
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However, the statute's reference to "despicable" conduct seems to represent a 
new substantive limitation on punitive damage awards. Used in its ordinary 
sense, the adjective "despicable" is a powerful term that refers to circumstances 
that are "base," "vile," or "contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 
529.) As amended to include this word, HN17 the statute plainly indicates that 
absent an intent to injure the plaintiff, "malice" requires more than a "willful and 
conscious" disregard of the plaintiffs' interests. The additional component of 
"despicable conduct" must be found.  
 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)   
 
  Here, the allegations against John Muir failed to employ an adequate system 
for maintaining confidentiality of medical information does not rise to the level of 
“despicable conduct.” 

 

  

13.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY YASHAR ERLER 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Plaintiff Kayla Orozco and Gloria Orozco are ordered to serve verified 
responses to both the Form Interrogatories and Request for Production of Documents, Set One, 
by February 21, 2020.  Sanctions awarded as requested in the amount of $585.00. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00713 
CASE NAME: SEVERS VS. STEWART 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
Sustained with leave to amend.  Amended Complaint to be filed and served by 
February 21, 2020. 
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15.  TIME:  9:00   CASE#: MSC19-01364 
CASE NAME: SEALOCK VS. ALONSCO 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY CAROL J. SEALOCK 
* TENTATIVE RULING: * 
 
Continued to February 6, 2020 at 9:00 AM in Dept. 33.  Plaintiff is to submit an updated 
declaration regarding her prognosis following her January 26, 2020 doctor appointment. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY AND FOR SANCTIONS 
FILED BY CALIFORNIA BANK OF COMMERCE 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Defendants Northern Pacific Corporation, Bryan Koeberer, Nancy 
Koeberer and Bradley Koeberer are ordered to serve verified responses to Request for 
Production of Documents, Set One, by February 21, 2020.  Sanctions awarded as requested in 
the amount of $585.00. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01708 
CASE NAME: PATRICIA MONTANEZ  VS.  CINTAS CORP. 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY CINTAS CORP., DAVID PERUN 
* TENTATIVE RULING: * 
 
Vacated.  Stipulation submitted. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01708 
CASE NAME: PATRICIA MONTANEZ  VS.  CINTAS CORP. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 7/21/20 @ 8:30 in Department 33. 
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19.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT  VS.  HASSAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WFG NATIONAL TITLE COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Vacated, per 12/26/19 dismissal. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT  VS.  HASSAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRANKLIN FUNDING CORP. 
* TENTATIVE RULING: * 
 
 

The demurrer by defendant Franklin Funding Corp. is overruled, as to all causes of 

action set forth in the First Amended Complaint.  Franklin shall file an answer on or before 

February 7, 2020. 

The Court finds that plaintiff has adequately alleged a fact pattern that, if proved at trial, 

would render the subject deed of trust void.  Obtaining an interest in property through a deed of 

trust that was recorded contrary to the intent and instructions of the trustor is analogous to 

obtaining such an interest through forgery.  (See, Wutzke v. Bill Reid Painting Serv. (1984) 151 

Cal.App.3d 36, 43-44.  See also, Trout v. Taylor (1934) 220 Cal. 652, 656 [an undelivered deed 

or a deed in blank is void].  Cf. Buck v. Superior Court of Orange County (1965) 232 Cal.App.2d 

153, 162 [“[w]here a person who has no intention of selling or encumbering his property is 

induced by some trick or device to sign a paper having such effect, believing that paper to be a 

substantially different instrument, the paper so signed is just as much a forgery as it would have 

been had the signature been forged”].)  Plaintiff had no intention of encumbering his property for 

the benefit of a Hassan-affiliated LLC, and using a deed of trust signed for one purpose to 

consummate a completely different transaction is the equivalent of forgery. 

The Kessler decision, and the earlier decisions cited within Kessler, are on point.  

The court stated in pertinent part as follows: 

If delivery of the deed violated the instructions, or if they were altered by plaintiff 

without defendant's authorization, there was no sale, and no rights can be 

derived therefrom by plaintiff.  (Los Angeles City H.S. District v. Quinn (1925), 

195 Cal. 377, 383 [234 P. 313]; Sousa v. First California Co. (1950), 101 

Cal.App.2d 533, 538-539 [225 P.2d 955]; note, 48 A.L.R. 405.)  While one case 

states that forgery could not be set up in unlawful detainer proceedings under 

Code of Civil Procedure, section 1161a (Higgins v. Coyne (1946), 75 Cal.App.2d 

69, 75 [170 P.2d 25]), we cannot reconcile this with the other cases nor with the 

code, since proceedings based upon a forged deed certainly cannot "perfect the 
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title."  No bona fide purchaser is involved here.  A forgery is a nullity (Marlenee v. 

Brown (1943), 21 Cal.2d 668, 677 [134 P.2d 770]); and so is delivery of a deed 

pursuant to instructions if they, as alleged, were altered by the plaintiff and his 

partner without any knowledge or authorization of the defendant. 

[Emphasis added.] 

 

(Kessler v. Bridge (1958) 161 Cal.App.2d Supp. 837, 841-842.  See also, Montgomery v. Bank 

of America National Trust & Savings Assn. (1948) 85 Cal.App.2d 559, 564 [“[t]he deed in 

question in this action is an undelivered instrument by reason of its having been recorded 

contrary to the express instructions of plaintiffs”].) 

 Defendant Franklin’s primary argument, repeated over and over and embellished with an 

excess of bolding, italics, and exclamation points, is that there is no allegation that Franklin 

actively participated in the alleged fraud of co-defendant Ali Hassan.  What is lacking in this 

argument is any legal authority that such participation is necessary.  If defendant Hassan had 

forged plaintiff’s signature on the subject deed of trust, that instrument would have been void, 

regardless of how innocent Franklin may have been.  As the authorities cited above 

demonstrate, the situation is no different — i.e., Franklin’s innocence is no more relevant — if 

Hassan took a deed of trust that was submitted to him for one purpose, and then fraudulently 

used that deed of trust for a completely different and self-serving purpose.  As the court stated 

in Wutzke, the policy of protecting innocent encumbrancers “extends only to those who obtained 

good legal title.”  (Wutzke, supra, 151 Cal.App.3d at 42-43.  See also, Bryce v. O'Brien (1936) 5 

Cal.2d 615, 616 [“the mere fact that an encumbrancer acted in good faith in dealing with 

persons who apparently held the legal title is not in itself a sufficient basis for relief”].) 

The Court notes that this ruling does not leave defendant Franklin without a remedy.  

To the extent that Franklin has been injured (a proposition that Franklin did not establish in the 

preliminary injunction proceeding), Franklin may submit a claim under its title insurance policy, 

or may bring a cross-action against defendant Hassan. 

The Court further notes for the parties’ future consideration that, while the Court has 

overruled defendant Franklin’s demurrer, it is not clear that the Court is in a position to grant 

plaintiff complete relief.  As part of the Court’s ruling on plaintiff’s request for a preliminary 

injunction, the Court found that Franklin lacked standing to oppose such relief because Franklin 

had apparently assigned its interest in the subject mortgage loan to a non-party: Glass Fish 

LLC.  (Phair Dec., filed on 11-21-19, Exh. “A”.)  If this is accurate, it would appear that Glass 

Fish LLC is a necessary party. 

Defendant Franklin’s request for judicial notice, filed on November 22, 2019, is granted.  

Plaintiff’s objection to the request is overruled. 

 Both parties are admonished for failing to participate meaningfully in the required meet-
and-confer process.  (Code Civ. Proc., § 430.41.) 
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21.  TIME:  9:00   CASE#: MSC19-02533 
CASE NAME: ZVIK  VS.  ORINDA HORSEMEN'S ASSOCIATION 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
SET BY PETITIONER 
* TENTATIVE RULING: * 
 
Vacated.  Notice of Settlement filed. 

  

22.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY DONALD F. GAUBE 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to file Second Amended Cross Complaint (the “Motion”) 
filed by Alamo Group, LLC (“Cross-Complainant” or “Alamo Group”). The Motion is opposed by 
Plaintiff and Cross-Defendant 300 Diablo II, LLC (“Cross-Defendant” or “300 Diablo II”). Plaintiff 
300 Diablo II is the successor in interest to the original Plaintiffs Emo-Gizella B. Hites and 
George Hites, co-trustees of the George Hites and Emo-Gizella B. Hites Revocable Living Trust, 
Date 07/23/1998. Cross-Complainant seeks amendment to add a background fact section; 
delete a cause of action for Breach of Contract and replace it with a cause of action for 
Rescission; add causes of action for Professional Negligence and Equitable Indemnity; and add 
new parties Douglas Manful and J. Rockcliff, Inc. as cross-defendants. 

For the reasons described further, below, the motion for leave to amend is granted. 

Analysis 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend 
its pleadings. The general rule is that the Court should exercise this discretion liberally in 
favor of amendments, to permit the resolution of all disputed matters between two parties 
in a single proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 
137 Cal.App.4th 905, 916; see also Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 
1070, 1081 (policy of “great liberality” in permitting amendments to pleadings at any stage of 
the proceedings). 

Further, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048. 

Trial courts are to liberally permit such amendments, provided there is no statute of limitations 
concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation. Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490. 

As a threshold issue, Cross-Defendant argues that Cross-Complainant is a suspended 
corporation and lacks standing to bring the instant motion or litigate in this Court. Cross-
Complainant has provided a copy of a certificate of reviver on reply, indicating that the Alamo 
Group was relieved of suspension or forfeiture and is now in good standing with the Franchise 
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Tax Board. Phillips Reply Decl. at ¶ 4, Ex. As a consequence, Alamo Group is not precluded 
from participating in the instant litigation. 

Cross-Defendant also argues that there is no valid basis for the rescission claim and that Cross-
Complainant waived its rights to rescind. These arguments are directed at the merits of the 
proposed claims in amendment and are not grounds for denying the Motion. 

The court is also not persuaded by Cross-Defendant’s claim of prejudice. Even if continuance of 
trial is necessary as a result of the proposed amended cross-complaint, Cross-Defendant offer 
no evidence that such any such delay would cause prejudice (e.g. the loss of key witnesses 
and/or evidence).  

Accordingly, the Court finds it is in the interest of justice to permit the Alamo Group to file the 
proposed amended cross-complaint because it will facilitate “a complete determination of a 
controversy among the parties in one action, thus avoiding circuity of action and duplication of 
time and effort.” City of Hanford v. Superior Court (1989) 208 Cal. App. 3d 580, 587. 

The Motion is granted. The Second Amended Cross-Complaint is deemed filed as of 
January 23, 2020. 

 

  

23.  TIME: 10:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
SPECIAL SET HEARING ON: MINOR'S COMPROMISE 
SET BY COUNSEL LANGSAM 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  1:30   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION RE PRIVACY OBJECTION 
FILED BY SANDRA J. VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Appear. 
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25.  TIME:  1:30   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.5 
FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON JONES 
* TENTATIVE RULING: * 
 
Appear. 

 

  

26.  TIME:  1:30   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQUEST FOR 
PRODUCTION  /  FILED BY SANDRA J. VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

27.  TIME:  2:30   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY SHANNON B. JONES LAW GROUP, SHANNON JONES 
* TENTATIVE RULING: * 
 
 Defendants’ motion for summary adjudication of the Sixth Cause of Action of Plaintiff’s 
Amended Complaint filed 2/10/17 is denied.  Defendants have not met their initial burden, 
established it is undisputed that all emotional distress was caused by actions covered by the 
compensation bargain, or established their right to judgment as a matter of law. 
 
 Documents “filed” under seal 
 
 At the outset, the court addresses defendants’ attempt to file all papers in support of their 
motion other than the Notice of Motion under Seal.  Rule of Court 2.551 does not permit a party 
to file documents under seal just because the parties have executed a Stipulated Protective 
Order.  (CRC 2.551 (a).)  Rather, a party wishing to file a document under seal must file a 
motion for permission to do so (CRC 2.551 (b)(1).  The court must then make express findings, 
including that “there exists an overriding interest that overcomes the right of public access to the 
record.”  (CRC 2.550 (d)(1).  If the documents to be filed under seal are “records produced in 
discovery,” and the filing party does not intend to file such a motion, it must lodge the 
confidential documents conditionally under seal and file a redacted copy of the documents.  
(CRC 2.551 (b)(3)(A) and 2.551 (d).)  The party that produced the documents then has 10 days 
to make a motion to seal the records or the clerk will transfer the documents to the public file.  
(CRC 2.551 (b)(3)(B).)  Defendants have failed to follow these procedures. 
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 Notwithstanding these procedural problems, the court has reviewed the moving papers 
that defendants submitted in a sealed envelope.  It has considered the factors listed in CRC 
2.550 (d).  It declines to make the express factual findings required.  In particular, it finds no 
overriding interest that supports sealing these papers.  Assuming defendants do not contest this 
ruling, or the court affirms it after a contest, the court will transfer the documents from the 
envelope to the court’s public file. 
 
 The motion for summary adjudication 
 
 Defendants seek summary adjudication of plaintiff’s cause of action for intentional 
infliction of emotional distress (IIED) based on their thirty-fourth affirmative defense – that a civil 
remedy for IIED is barred here because worker’s compensation is the exclusive remedy for 
plaintiff’s emotional distress. 
 
 In general, the sole remedy for on-the-job injuries, including emotional distress, is 
worker’s compensation.  (Lab. C. § 3600 (“in lieu of any other liability whatsoever”), 3602 
(“Where the conditions of compensation set forth in Section 3600 concur, the right to recover 
compensation is . . . the sole and exclusive remedy of the employee . . . against the employer.”))  
An employee who suffers emotional distress due to conduct that is a normal part of the 
employment relationship, such as demotions and criticism of work practices, may seek 
compensation only through the worker’s compensation system.  (Cole v. Fair Oaks Fire Prot. 
Dist. (1987) 43 Cal.3d 148, 160-161.)  
 

However, worker’s compensation is not the exclusive remedy if the employer steps 
outside of its “proper role” or if the misconduct is not considered “a risk of the employment.”  
(See Id. at 161.)  An employer that engages in conduct that violates a fundamental public policy 
of the State of California has stepped outside of its proper role and engaged in misconduct that 
is not considered a risk of the employment.  (Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 
1100-1101.) 
 
 Here, plaintiff is a former employee of the attorney and the law firm defendants 
(collectively “Jones”).  Her complaint alleges that she “was forced to resign  . . . after 
[d]efendants subjected her to conditions violating public policy including, but not limited to, 
requiring her to participate in illegal and unethical business or financial activity and requiring her 
to work more than 40 hours in a week or eight hours in a day without overtime compensation.” 
(Defs.’ Ex. A, First Amended Complaint, ¶ 1.)   The complaint also alleges unethical behavior by 
defendants, such as mixing client funds with defendants’ operating funds, making after-the-fact 
changes on draft client bills or “pre-bills,” as well as paying for personal expenses with company 
funds and directing plaintiff to record those transactions as business expenses.  (¶ 13, 14, 15, 
16, 18, 21.)  It alleges that Jones coerced and bullied plaintiff into participating in this illegal or 
unethical conduct.  Jones also subjected plaintiff to extreme working conditions, berated and 
humiliated her regularly, and placed unreasonable and unrelenting demands on her.  All of this 
conduct caused plaintiff severe emotional distress.  (¶ 21.)   
 
 These allegations plead two potential types and sources of emotional distress:  (1) the 
normal stress caused by a demanding employer; and (2) the stress caused by an employer 
demanding that an employee engage in illegal and unethical conduct.  Under the law cited 
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above, stress caused only by the former does not give rise to a civil cause of action because 
workers’ compensation is the exclusive remedy.  (See Shoemaker v. Myers (1990) 52 Cal.3d 1, 
25 (“To the extent plaintiff purports to allege any distinct cause of action, not dependent upon 
the violation of an express statute or violation of fundamental public policy, but rather directed at 
the intentional, malicious aspects of defendants' conduct (‘to cause [plaintiff] as much grief as 
possible'’), then plaintiff has alleged no more than the plaintiff in Cole . . .”)  On the other hand, 
stress caused by the latter –which consists of conduct in violation of fundamental public policy – 
does give rise to a civil remedy, through a cause of action for IIED.  (See Light v. Department of 
Parks & Recreation (2017) 14 Cal.App.5th 75, 97-98 (violations of FEHA); Hart v. Nat'l Mortgage 
& Land Co. (1987) 189 Cal.App.3d 1420, 1430 (sexual harassment was not a normal part of 
the employment) 
 
 Defendants’ motion must be denied because they have failed to meet their initial burden 
to show that all of plaintiff’s emotional distress was caused only by a demanding employer 
rather than at least some of it by an employer demanding illegal conduct.  (Disputed Material 
Fact Nos. 2 and 17.)   
 

However, even if defendants had met their initial burden, the motion would be have to be 
denied because plaintiff has raised a triable issue whether some or all of her emotional distress 
was caused by the latter type of employer.  (Plaintiff’s Additional Fact Nos. 2, 3; Defs.’ Ex. C-1, 
Plaintiff’s Depo. at 39:13-25) (being required to do things that were not right . . . It was 
emotionally draining . . .”); Pltf’s Ex. B, Pltf’s Depo. at 42:1-11; 45:1-46:6; 55:1-16; 87:7-21; 
163:16-164:4; 182:15-183:15.) 

 
Defendants object to the plaintiff’s “Affirmative Statement of Material Facts.”  The court 

overrules this objection.  It construes this document to be a statement of additional material 
facts in dispute, submitted pursuant to CCP § 437c (b)(3) and CRC 3.1350 (f)(3). 

 

 

 


